Abstract. Foreign affairs legalism, the dominant approach in academic scholarship on foreign relations law, holds that courts should abandon their traditional deference to the executive in foreign relations, and that courts and Congress should take a more activist role in foreign relations than in the past. Foreign affairs legalists argue that greater judicial involvement in foreign relations would curb executive abuses and promote international law. We argue that foreign affairs legalism rests on implausible assumptions about the incentives and capacities of courts. In U.S. history the executive has given more support to international law than the judiciary or Congress has; this suggests that foreign affairs legalism would retard rather than spur the advance of international law.
Scholarship on foreign affairs law-the body of law, mainly constitutional, that governs the foreign affairs of the United States-reflects a striking divide between the courts and the academy. In the courts, the dominant judicial approach to foreign affairs law is "executive primacy"-the view that the judges should defer to the executive's judgments about foreign affairs. 2 In the academy, the dominant approach is what we will call "foreign affairs legalism." Foreign affairs legalism holds that courts should impose more restrictions on the executive than they have in the past, or that Congress should play a greater role in foreign affairs. This normative argument rests on two usually implicit descriptive premises: that courts and Congress have the capacity and motivation to restrain the executive, and that the courts and Congress will do so for the sake of promoting international law.
This disjunction between academic and judicial thought matters today more than it ever did in the past. The conflict with Al Qaeda has generated an enormous jurisprudence, including some cases that reflect a new legalist sensibility in tension with the old commitment to executive primacy. 3 Globalization has produced more crossborder conflicts involving trade, migration, human rights, and investment-and the debate between executive primacy and foreign affairs legalism will help determine how courts handle these conflicts.
Despite its prominence in the academy, there is no official school of foreign affairs legalism; no single scholar explicitly defends it. However, much of the foreign affairs scholarship of the last twenty years advances this account. The problem is that the argument is mostly implicit. In this Essay, our minimal goal is to lay out the distinctive empirical and normative assumptions of foreign affairs legalism. We also argue, more ambitiously, that foreign affairs legalism rests on unproven and inaccurate assumptions about the capacities and motivations of courts and the executive, and reflects confusion about the nature of international law. Of particular importance, foreign affairs legalists assume-falsely-that the judiciary seeks to advance international law, while the executive seeks to limit it.
In part I, we describe foreign affairs legalism as it manifests itself in the work of a few representative scholars. In part II, we describe the weaknesses in this account, propose an alternative approach to foreign affairs law, and suggest that our approach promotes the continued development of international law.
I. Foreign Affairs Legalism

A. Executive Primacy
Foreign affairs legalists promote judicial involvement in foreign affairs, arguing that the judiciary is the branch of government that most reliably advances international law. They regard the executive branch as intrinsically hostile to international law, reject executive primacy in foreign affairs, and aim to constrain executive decisionmaking authority. The executive and the judiciary in this story are antagonists. The executive is obsessed with power and national self-interest; the judiciary cares about the rule of law and the good of the broader international community. Foreign affairs legalists are in this way "pro-judiciary" and "pro-international law."
Because foreign affairs legalism is a reaction to executive primacy, it is best to start with this idea. Executive primacy means that when the executive interprets international law and domestic law that regulates foreign relations, courts give greater deference to those interpretations than they do to other interpretations of the executive. This stance goes back to the founding generation, where proponents of executive primacy, such as Alexander Hamilton, argued that the executive needs freedom of action in foreign affairs because of the fluidity of relations among states and the ever-present danger of war. 4 Secrecy, speed, and decisiveness are at a premium, and these are characteristics of the executive, 5 not of the courts, which are slow and decentralized.
Courts have largely, though not always, accepted this argument. Courts have provided a substantial level of deference to executive determinations on a number of foreign affairs law issues related to international law, including treaty interpretation 6 and treaty termination. 7 Courts consider the executive's views on the meaning of customary international law (CIL), 8 and generally defer to the executive on the application of head of state immunity. 9 They have permitted executives to evade the onerous supermajority requirements in the Article II treaty process by entering congressional-executive and executive agreements. 10 And they have developed avoidance doctrines to limit their own capacity to adjudicate foreign affairs cases, including the political question doctrine, the act of state doctrine, international comity rules, and state secrecy rules.
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Foreign affair legalists believe that judicial deference opens the way to abuse by the executive. In their criticism of a proposal by one of us and Cass Sunstein that the Chevron deference doctrine should be extended to executive actions touching on foreign affairs, 12 Derek Jinks and Neil Katyal display the characteristic legalist suspicion of the executive. 13 They argue that increased judicial deference to executive decisionmaking will have negative consequences for international law. (1994) (arguing that the executive's position on treaty meaning is the key variable to explain outcomes in treaty interpretation cases). 7 See, e.g., Goldwater v. Carter, 444 U.S. 996 (1979 (dismissing claim regarding the President's unilateral termination of a defense treaty with Taiwan on justiciability grounds); Charlton v. Kelly, U.S. 447, 473-76 (1913) (executive determines whether treaty has been terminated or lapsed due to changed circumstances). 8 Banco Nacional de Cuba v Sabbatino, 376 U.S. 398, 432-33 (1964) ("When articulating principles of international law in its relations with other states, the Executive Branch speaks not only as interpreter of generally accepted and traditional rules, as would the courts, but also an advocate of the standards it believes desirable for the community of nations and protective of national concerns."). 9 See, e.g., Tachiona . 11 See infra. 12 See Eric A. Posner & Cass R. Sunstein, Chevronizing Foreign Relations Law, 116 YALE L. J. 1170 (2007) (arguing that the executive is best-placed to resolve difficult foreign affairs questions requiring judgments of policy and principle, and that the judiciary should defer to the executive based on its foreign policy expertise). 13 The United Nations, whatever its limitations, now provides a highly legitimated institutional vehicle for global cooperation in an astonishingly wide array of substantive domains-including national security and human rights. International human rights and humanitarian law provide a widely accepted normative framework that defines with increasing precision the constitutional principles of the international order. These developments, and many others like them, provide an institutional structure by which and normative framework within which effective and principled international cooperation is possible. Posner and Sunstein would set that project back when the United States, and the world, need it most.
14 Jinks and Katyal believe that deference to the executive in foreign affairs harms international cooperation because the executive is hostile to international law and cooperation. The judiciary, by contrast, promotes international law.
Why would the executive be hostile to international law and the judiciary favorable to it? Jinks and Katyal's main argument is that the executive cares about the short-term-only until the next election. The judiciary, because it enjoys lifetime tenure, takes the longer view. 15 And the longer view is one that recognizes the importance of international law for American security and prosperity.
The normative implication of the argument is straightforward. Because the judiciary supports international law and the executive rejects it, and because international law is good and necessary, power should be transferred from the executive to the courts. Courts should derive their power either from an interpretation of the Constitution that emphasizes limited executive power and robust judicial review, or from statutes that regulate foreign relations, which Congress should enact. 16 This is the essence of foreign affairs legalism.
14 Id. at 1267. 15 Id. at 1262. ("Presidents are nearsighted in a way that other government actors are not, particularly the judiciary, which tends to be farsighted. The difference in outlook is a direct result of the Constitution's text and structure, which gives the former four-year terms and the latter life tenure.") (emphasis in original). 16 
B. Three Versions of Foreign Affairs Legalism
Foreign affairs legalism appears in a number of guises. We cannot survey all of them. Here, we present three examples.
Executive and Judicial Competition over International Law
Eyal Benvenisti argues that national courts should attempt to constrain their national executives by cooperating with other national courts in foreign countries, in enforcing international law. Benvenisti's argument has descriptive and normative components. The descriptive claim is that national courts and national executives are antagonists who disagree about the role of international law, with the courts having a more benign attitude toward it. The normative argument is that courts should therefore be encouraged to assert themselves in defiance of the executive.
Let us begin with the descriptive argument. Globalization, external economic pressure, and powerful international institutions force developing countries 17 to harmonize practices around global standards. In doing so, their governments often ignore the will of the people and the opposition of local institutions. "Governments are more than ever the captives of narrow domestic interests, hence unable to represent broad constituencies; and the contemporary world of diplomacy exposes governments to increasing pressure, so that quite a few would actually benefit from domestic legal constraints that would tie their hands in the international bargaining process." 18 However, national courts are not as constrained as national governments are. There are two reasons for this. First, national courts are self-interested and believe that they can preserve their independence by interpreting international law to restrict the authority of national governments and international institutions. Second, "national courts have come to realize that, under conditions of increased external pressures, allowing the government carte blanche to act freely in world politics actually impoverishes the domestic democratic and judicial processes and reduces the opportunity of most citizens to use these processes to shape outcomes." 19 So courts have an institutional self-interest in maintaining their independence and a more public-spirited desire to preserve democracy. 17 Benvenisti suggests that since powerful countries with stronger domestic political processes are better placed to withstand the pressures of globalization, their national courts might not be "as assertive in safeguarding the domestic political processes." Eyal Benvenisti, National courts engage in trans-judicial cooperation and use international law to develop a "united front" against the erosion of their autonomy and the pressures of globalization: 20 National courts join forces to offer meaningful judicial review of governmental action, even intergovernmental action. In this quest to restrict executive latitude, international law looms large as a key tool alongside comparative constitutional law. Thus, references to foreign law and to international law are being transformed from the shield that protected the government from judicial review to the sword by which the government's (or governments') case is struck down.
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National courts in this way draw on international law in order to constrain their governments.
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According to Benvenisti and co-author George Downs, national governments fight back by stripping international institutions of power and splintering them. international law and tribunals; the former to exercise power, the latter to constrain the national governments' exercise of it.
So far the argument seems like a purely descriptive account of competition between the executive and the judiciary over control of foreign affairs. However, Benvenisti and Downs draw a normative conclusion. Traditional judicial deference to the executive "was a mistake which had serious unintended consequences . . National judiciaries, coordinating with their counterparts in other democracies, should act as a bulwark against national executives and their efforts to fragment international law and dilute the efficacy of international legal rules. Applied to the United States, this approach would require a shift of foreign affairs decisionmaking authority away from the executive, and to the judiciary.
Balanced Institutional Participation
Our second example of foreign affairs legalism comes from the work of Harold Koh. Koh focuses on the role of norms in encouraging state compliance with international law and the role of the judiciary in ensuring that shared norms and practices are internalized in domestic law and politics. His account focuses on interaction among agents "in a variety of public and private, domestic and international fora to make, interpret, enforce, and ultimately internalize rules of transnational law." 27 critical of the executive in American law; and indeed, Koh is a prominent critic of executive power in foreign affairs.
Again, the question arises as to the connection between the descriptive analysiswhich focuses on how international norms are "internalized" into domestic law-and the normative criticism of executive power and the celebration of the judiciary. The connections are different in the two areas of Koh's work-foreign affairs law and international law. In his work on foreign affairs law, Koh makes a constitutional argument. According to Koh, the Constitution requires judicial participation in foreign affairs in the form of concurrent decisionmaking authority with the executive. As the United States developed from a weak state (surrounded by Spanish, French and English possessions) in the late eighteenth century to a world power dominant in the Western Hemisphere by the late nineteenth century, American national interests and responsibilities outgrew the initial allocation of foreign affairs authority, resulting in a greater role for the executive. Enhanced judicial involvement is necessary to recover the foreign affairs authority improperly assumed by the executive and return to the Constitution's original shared decisionmaking structure. 32 For Koh, an executive with a relatively free hand in foreign affairs might have been tolerable in the eighteenth century when the United States was too weak to abuse that power; today, the judiciary is needed to prevent abuse in entirely different circumstances where the United States is the dominant power.
In his work on international law, Koh celebrates judicial intervention-both by national and international courts-on normative rather than constitutional grounds. In Alien Tort Statute litigation, American courts have heard cases brought by aliens on account of human rights violations. This litigation has produced some successes, including both symbolic victories against judgment-proof individuals and monetary settlements with corporations allegedly complicit in human rights abuses committed by governments. Human rights treaties have famously weak enforcement mechanismssome of them create toothless committees or commissions, some of them nothing at all. 
Transnational Government Networks
A third account focuses on "networks" involving the sub-units of national governments rather than the national governments themselves. These sub-units include regulatory agencies and courts, which jointly develop policy, harmonize regulatory standards 34 and enforce international law. According to its leading proponent, AnneMarie Slaughter, democratic constitutional structures encourage dialogue among the executive, legislative and judicial agencies of different countries. 35 In particular, judges discuss issues common to their legal systems, cite decisions from other constitutional legal systems, and share social and professional networks, possibly leading to convergence around shared legal norms to resolve general legal questions.
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Slaughter never clearly explains the mechanism of influence. "Transnational judicial dialogue," as she puts it, is a lofty way of referring to conversations that judges have with each other when they meet at international conferences. It is possible that these conversations cause judges to adopt the legal views of their counterparts, but it is just as possible that the conversations have no effect on their judicial activities, or even lead to greater disagreement rather than convergence. Even if judges are influenced in a positive way by foreign counterparts, judges in most countries have very limited authority to make policy-much less than in the United States. It seems doubtful that they could have more than a marginal effect on the foreign affairs of their countries. And in many countries, judges have little or no independence; any attempt to constrain their national governments and executives would fail.
Like Benvenisti, Downs, and Koh, Slaughter advances a descriptive thesis, but constructs atop of it dramatic normative implications. Judicial networks "could create a genuine global rule of law without centralized global institutions and could engage, socialize, support and constrain government officials of every type in every nation. . 36 SLAUGHTER, supra at 64-103. 37 Id. at 261.
independent action in both international and domestic realms [and] are increasingly coming to recognize each other as participants in a common judicial enterprise." 38 Again, the mechanism is obscure. Why would judges enforce global norms rather than national norms? Because Slaughter does not provide a theory of judicial motivation, it is hard to understand why she thinks that they would compel national officials to comply with global norms. But the implications of her argument are clear. The courts, not the executives, have the primary role to play in advancing international law. They should constrain, not defer to, national executives.
C. Common Themes of Foreign Affairs Legalism
The three accounts differ in many respects but share three common themes. First, the authors believe that the judiciary has already displayed an interest in, and capacity for, restraining the executive's foreign affairs powers. This empirical claim helps counter sometimes extreme statements from the other side-that judges simply have no ability to intervene in foreign affairs, or no interest in doing so.
Second, the authors believe that when judges do intervene in foreign affairs, they promote international law and international cooperation by constraining the executive. As a result of electoral incentives and other political constraints, executives seek to advance the short-term national interest. Judges care about the long term, and this disposes them to a more cosmopolitan outlook.
Third, the authors endorse the development of a "constitutional legal order" or "global rule of law" and suggest that executive dominance in foreign affairs interferes with the achievement of those goals, while greater judicial participation facilitates them. Foreign affairs legalists view the promotion and development of international law as normatively desirable.
D. Implications of Foreign Affairs Legalism for Foreign Affairs Law
Foreign affairs legalism has implications for many contentious foreign affairs law questions and in this section we describe them. In doing so, we will cite to scholarship that reflects the doctrinal implications of foreign affairs legalism. However, we do not claim that every scholar that subscribes to a doctrinal position consistent with the implications of foreign affairs legalism must necessarily accept the entirety of the accounts and common themes outlined above. Our purpose is to describe arguments, not categorize scholars.
We are aware that the U.S. Constitution's text, foreign affairs law precedent, and historical practice may lead to doctrinal conclusions that, while consistent with foreign affairs legalism, do not necessarily reflect it. At the same time, however, it is also clear that many contemporary foreign affairs law questions cannot be resolved in a determinative manner solely by reference to text, doctrine, and practice. Resolving these foreign affairs law questions rest on policy judgments regarding the value of international law, the benefits of a globalized legal system, and the institutional competencies of the executive and the judiciary. Foreign affairs legalism reflects such policy judgments; its implications for foreign affairs law are discussed below.
Narrow Interpretation of Executive's Constitutional Powers.
The Constitution vests the president with executive powers and the office of commander-in-chief. 39 Foreign affairs legalists argue that the executive power is the power to execute laws enacted by Congress, and the commander-in-chief power refers to control over tactical operations once Congress has declared or authorized war. 40 By contrast, the executive primacy view holds that the Constitution gives the president general authority to conduct foreign affairs, including the power to initiate hostilities. The two positions also divide over judicial review. The legalist camp argues that courts should ensure that the executive acts lawfully; the executive primacy camp urges courts to treat disputes over executive power as political questions to be resolved by Congress and the president.
Treaty Interpretation. Foreign affairs legalists argue that courts should have the primary role in treaty interpretation. They criticize the courts' tendency to defer to the executive's interpretation of treaties. CONSTITUTION, 201 (1996) . For a critical discussion of the non-self execution doctrine, see Carlos M. Vazquez, Treaties as Law of the concept of ratified, non-self-executing treaties that would require additional domestic implementing legislation to serve as a rule of decision enforceable against the states.
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Foreign affairs legalists also believe that treaties should have priority over earlier enacted legislation (which is current law) and even subsequently enacted legislation (contrary to current law), 46 and that the existing presumption against implying private rights of action from treaty obligations should be dropped. Global Constitutionalism. Global constitutionalism is an umbrella term for group of real or hoped-for developments, including the creation of a global community of courts, 70 the rise of constitutional norms of international law that states cannot opt out of, 71 and the harmonization of domestic constitutional norms. 72 The common theme is that rules of international law will no longer rest solely on the consent of statesconsistent with the standard positivist conception of international law-but will now reflect universal norms to which states must submit. This view appeals to many foreign affairs legalists.
E. The Source of Foreign Affairs Legalism
What is the source of foreign affairs legalism? It is hard to identify the origin of broad movements in legal thought, and we do not attempt to. Instead, we identify several factors that are likely to have played a role in the emergence of foreign affairs legalism.
International Politics. The United States has always been a legalistic country with powerful judges. 73 But foreign affairs legalism is a relatively new phenomenon.
Academic support for this view goes back only a few decades. of the antagonists-the Soviet Union-explicitly rejected legalism as a bourgeois construct. This was the era of supreme executive autonomy in foreign affairs: an executive at war with a nuclear-armed opponent could not realistically be constrained by courts.
The collapse of the Soviet Union in 1991 marked the end of the cold war and the bipolar international system. The U.S. became the sole superpower and its capitalist economic system and democratic political system became the models for post-Soviet and other post-authoritarian states. In Latin America, Eastern Europe and East Asia, states began to embrace democratic and capitalist governance systems modeled after the U.S. system, including the adoption of constitutional systems based on the rule of law and the separation of powers.
The supremacy of the United States during the post-cold war period gave rise to two opposite reactions. Some people argued that the United States should use its dominant position to remake international politics by promoting international law and democracy, 74 and the protection of human rights. 75 The United States would take the lead in extending the rule of law to international relations.
Other people argued that the United States now posed a major threat, as U.S. officials would find it impossible to resist using their power to remake the world in the American image. 76 The United States would insist that other countries adopt American political and economic norms against the wishes of their populations.
We suspect that both of these views fueled the rise of foreign affairs legalism. For those optimistic about American power, quasi-wartime conditions no longer justified executive autonomy. The executive could bow to the will of courts without risking American security and in the process serve as a model for executives in other countries. For those pessimistic about American power, domestic courts were the only possible source of constraint on the executive given the international power vacuum, 77 Domestic Governmental Structure and American Legalism. The growth of executive authority in foreign affairs since the founding is unquestioned. 78 The growth has been both justified on institutional competency grounds 79 as a response to the U.S.'s evolution from a weak state to an international power and its attendant responsibilities, and criticized as a deviation 80 from the Constitution's initial-but sparse-allocation of foreign affairs authority. The growth of executive authority in foreign affairs, in turn, was a subset of the broader growth of federal power and the rise of the post-New Deal administrative state.
Yet this development has always been accompanied by uneasiness. For formalists, the growth of executive power seems to "unbalance" the balance of powers among the different branches of government and hence to violate the intent of the Framers. 81 In light of Congress's acquiescence in the growth of executive power-its general refusal to counter executive aggrandizement-these scholars argue that the courts should pick up the slack. 82 This argument may well have drawn strength from the emergence of the view in the 1950s and 1960s that the Supreme Court can and should serve as an agent for social change. There is also a pragmatic argument that the judiciary has certain advantages for foreign affairs. This argument is that the judiciary takes a longer-term view than the executive does, and acts dispassionately whereas the executive either acts emotionally or is excessively influenced by politics. of foreign affairs legalism expresses a different type of pragmatic argument that reflects the age-old fear that an unconstrained executive will engage in abuse.
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II. The Flaws of Foreign Affairs Legalism
A. The Empirical Record: Do Judges Favor International Law More Than Executives?
The American Judiciary's Contribution to International Law
Foreign affairs legalists celebrate the American judiciary's contributions to international law but they can only point to a few concrete accomplishments. A few judge-made doctrines put limited pressure on the political branches to comply with international law. The Charming Betsy canon makes it more difficult for Congress to pass a statute that violates international law by requiring Congress to be clearer than it would otherwise be. International comity rules, in limited circumstances, avoid violations of international jurisdictional law that suggest that certain types of disputes are best resolved in the state with the most contacts to the litigation. The federal court's admiralty jurisprudence has developed in tandem with admiralty cases in other states, and in this way could be considered a contribution to international law. One could also point to the willingness of the federal courts in cases like Missouri v. Holland 85 to suspend federalism constraints in order to enforce treaties, but these cases are weak and inconsistent. 86 Moreover, the empirical literature regarding the judiciary's support of international law is thin. Benvenisti cites a handful of cases that suggest that national courts-mainly in developing countries-have used international law in an effort to constrain their executives. Koh also cites a very small number of cases-his best examples are American Alien Tort Statute (ATS) cases, which we discuss below. Slaughter rests much of her argument on the rise of international judicial conferences, where judges from different countries meet and exchange ideas. She does not provide evidence that these conferences have affected judicial outcomes; another possibility is that judges enjoy meeting each other and learning about foreign judicial decisions but do not, as a matter of pragmatics or principle, allow what they learn to affect the way that they decide cases. ATS litigation arguably promotes international law by making international lawbreakers potentially liable for large damage judgments in the United States. American courts have also, arguably, developed and strengthened international law by applying international norms in case after case, in the process fleshing them out and giving them credibility. Under basic principles of international law, a norm of CIL can exist if states consent to it, and domestic court judgments can be evidence of state consent. It is difficult to know how important these phenomena have been-few defendants have paid damages and the effect of American courts' judgments on other nations is unknown.
Moreover, the legalist claim that ATS litigation supports international law has been challenged. No other country permits tort actions for violation of international law, as noted by a plurality of the ICJ, which concluded that the ATS's broad form of extraterritorial jurisdiction does not have general approval of the international community. 102 The British House of Lords has also questioned the unilateral extension of jurisdiction that the ATS embodies. 103 Even the U.S. Supreme Court in Sosa v. Alvarez
Machain limited the sources of CIL and required that a CIL norm must be sufficiently obligatory, specific and universal for an ATS claim.
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The second body of law involves constitutional interpretation. In a series of cases, the U.S. Supreme Court has interpreted ambiguous constitutional norms in light of foreign materials-including international law, foreign law, and the judgments of international and foreign courts. In Atkins v. Virginia, 105 Although these cases were qualified victories for foreign affairs legalism, their immediate impact was limited. Very few detainees have been released as a direct result of legal process, 114 and, in fact, the Supreme Court followed its historical practice of temporizing until the emergency had passed. Courts were largely deferential to the executive branch from 2001 to today.
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In sum, U.S. courts sometimes promote international law, but their methods are highly limited and their effects are unknown. In run-of-the-mill adjudication, including statutory interpretation, the judiciary's contribution has been limited, and possibly negative. In ATS litigation, the judiciary's contribution has been more substantial, but these cases are limited to human rights and laws of war-two important fields of 108 international law but only a narrow slice of a vast subject-and their effects have been ambiguous. In constitutional interpretation, use of international and foreign law materials has occurred in only a handful of cases, with ambiguous results, and has provoked a backlash.
The American Executive's Contribution to International Law
Let us compare the judiciary's record with that of the executive. To keep the discussion short, we will focus on post-World War II activity.
The executive has been the leading promoter of international law. It has negotiated and ratified (sometimes with the Senate's consent, sometimes with Congress's consent, and sometimes without legislative consent) thousands of treaties over the last sixty years, 116 including the fundamental building blocks of the modern international legal system-such as the UN charter, GATT/WTO, the International Covenant for Civil and Political Rights, and the Genocide Convention. The executive, through the State Department, issues annual reports criticizing foreign countries for human rights violations and the U.S. government has frequently, although not with complete consistency, issued objections when foreign countries violate human rights. The executive has also negotiated and signed other important treaties to which the Senate has withheld consent-including the Vienna Convention on the Law of Treaties, the International Covenant on Economic, Social and Cultural Rights, the Convention on the Law of the Sea, the Covenant on the Rights of the Child and the Convention on the Elimination of All Forms of Discrimination Against Women, among others. 117 The executive has also been instrumental in creating modern international institutions, including the UN Security Council, the GATT/WTO system, the World Bank, and the IMF.
Much of what we said might seem too obvious to mention. One can hardly imagine the judiciary deciding on its own that the United States must create or join some new treaty regime. But these obvious points have been overlooked in the debate about the role of the judiciary in foreign affairs. Virtually everything the judiciary does in this area depends on prior executive practice. Only the constitutional interpretation cases seem truly judge-initiated-for in these cases, the Court sometimes cites treaties the U.S. has not ratified, and sometimes cites the law of foreign nations.
The claim that the judiciary can and even does play a primary role in the adoption of international law is puzzling. In almost all cases, the judiciary must follow the executive's lead. This also means that if the judiciary interprets treaties and other sources of international law in an aggressive way-in a way that the executive rejects-the executive may respond by being more cautious about negotiating treaties and adopting international law in the first place. This possible backlash effect has not been documented, but is plausible. As we discuss in the next section, fears of judicial enforcement of certain treaty obligations led to an effort by the Senate to ensure that those treaties would not have domestic legal effect.
A Note on Congress
Where does Congress fit into this debate? Congress is an awkward problem for the foreign affairs legalist because, aside from certain constitutional grants of jurisdiction such as admiralty, the judiciary's authority comes from Congress. Yet Congress has never been as enthusiastic in its support of international law as the executive has.
Congress has passed numerous statutes with some relationship to foreign affairs. Though the vast majority do not implicate sensitive foreign affairs concerns, these statutes reflect some coordination with the executive. Between 1990 and 2000, the US concluded 2857 executive agreements and only 249 treaties. 118 On the more substantial Another prominent example of Congress's willingness to flaunt international law is the Helms-Burton Act of 1996, 123 which creates a right of action in US courts for a national against anyone who buys, sells, leases or even engages in commercial activity with respect to property confiscated by Fidel Castro's government after 1959. The European Union, Canada, Mexico and Argentina, among other countries, immediately protested that the act constituted a violation of international law and passed "blocking or antidote legislation" to prohibit cooperation with the US regarding Helms-Burton. 124 To maintain fidelity with international law, the President, each year, has had to exercise a provision in the statute that allows him to delay temporarily the implementation of Helms-Burton. 125 In fact, it is nearly impossible to think of a single major international institution or initiative that has originated with Congress. The executive generally moves first, and Congress either acquiesces or obstructs. 126 In the case of treaties, which require 2/3 consent of the Senate, there are, of course, many treaties that the executive has signed but from which the Senate has withheld consent. 127 A prominent example is the United Nations Convention on the Law of the Sea, a treaty that was carefully negotiated over a decade, renegotiated to address President Reagan's concerns, and endorsed since then by executives of both parties. The Senate made clear that it would not consent to the Kyoto Protocol, which at the time had the backing of the executive. The Senate also rejected the League of Nations treaty, of course. After World War II, Congress refused to implement the International Trade Organization Charter, and the executive had to negotiate a more limited agreement in its place, GATT.
Congress' skeptical attitude toward international law has appeared in various guises over the years. In one notorious example during 1950s, because of fears that human rights treaties would interfere with American legal norms and (in the south) Jim Crow laws, Senator Bricker of Ohio led a movement to amend the U.S. Constitution. The so-called "Bricker Amendment" would have rendered all human rights treaties non-self executing. Through the efforts of the executive-at that time, President Eisenhower-the proposed amendment was defeated in exchange for a commitment by the executive that the United States would not enter into human rights treaties.
128 Twenty years later, in an attempt to overcome continued opposition in the Senate and commit the United States to international law, President Carter proposed the attachment of conditions to human rights treaties, including non-self-execution provisions. This "made it possible for the Senate to ratify not only the ICCPR, but also the Genocide Convention, the Torture Convention, and the Convention on the Elimination of All Forms of Racial Discrimination." Crimes Act. 132 Both of these statutes had the support of the executive, to be sure. A few members of Congress even went so far as to propose a resolution barring the Supreme Court from relying on foreign and international law to interpret the Constitution. 133 We will have more to say about the significance of Congress's record. For now, the important point to understand is that Congress either acquiesces in the executive's desire to commit the United States to treaties and international agreements or, in some instances, it obstructs that commitment. Proposals designed to enhance congressional involvement in foreign affairs have accordingly never made much headway. 134 The real proponent of international law in American government is the executive.
The Case of Europe
Foreign affairs legalism in the academy has received a significant boost from Europe. A familiar story describes how the national courts in EU member states advanced European integration by submitting to the authority of the European Court of Justice on matters of European law. In this telling, the member states have, from time to time, regretted their commitment to European integration and sought to violate specific obligations. The European Commission or other institutions brought claims against these lawbreakers in the ECJ or the ECJ obtained jurisdiction through the preliminary reference process. The nation states were prepared to defy adverse ECJ judgments but then a surprising thing happened. The member states' own national courts incorporated the ECJ judgments into domestic law. This meant that member state governments could not defy the ECJ without disobeying their own national courts-a step with explosive constitutional implications and one that they were not prepared to take. A further important element in this story is that the national courts were never explicitly authorized by European treaty instruments or by their own governments to enforce European law. Yet they did, and in this way played a crucial role in the promotion of internationalactually, regional-law, vindicating foreign affairs legalism.
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The conventional story leaves out some important facts. The impetus for the entire European project came from national governments, not national courts. The governments set up the European institutions in the Rome Statute and subsequent treaties. Even more important, the national courts in many (but not all) of the European countries initially served as a brake on the project. These courts found that the various treaties violated national constitutional law, and so the project could be put into place only after the national governments had modified their constitutions. National courts have, from time to time, continued to express reservations about European integration, most famously in the German case of Solange, which found that European law could be valid only to the extent that it is consistent with German basic (constitutional) law.
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These judicial rulings time and again put a break on the EU project, and forced national governments to scramble to change domestic laws and modify treaty law so as to overcome judicial objections. The national governments have always met this challenge. These governments, not the courts, have played the primary role in European integration. 134 See supra, note 17. 135 
B. Incentives and Institutional Capacities of Judges and Executives
Consider the standard separation-of-powers conception of government, which we present in caricatured form. The legislature deliberates and determines policy. It best reflects the values and interests of the population because (1) members are directly elected; (2) they are elected by relatively small groups of citizens and thus have finegrained information about the preferences of citizens; (3) they deliberate as a group, facilitating information aggregation.
The executive implements the legislature's policies by applying force as necessary. A single individual must lead the executive so that the legislature (and the public) can hold someone accountable for bad actions, and so that quick and decisive action is possible. This is why a legislature cannot be given executive powers (unless it simply delegates them as it does in parliamentary systems). At the same time, the executive, even though elected, has poorer information about public values and interests than the legislature does; and individuals given enormous power can be easily corrupted. This is why the legislature, not the executive, has the policy-making function.
The judiciary hears disputes arising from ambiguities in the law as well as of the constitution. Because it has the responsibility to implement the policies of the legislature (including previous legislatures) and the constitution, the judiciary must be impartial. It must also have legal expertise. That is why neither the executive nor the legislature can be given judicial power. The judiciary becomes involved (usually) long after a law has been passed because a dispute must arise before it has jurisdiction. The case or controversy rules helps maintain judicial impartiality by providing distance from events, and it ensures a factual record, helping courts to interpret ambiguous law. But by the same token, the judiciary is in no position to make policy or take executive actionspheres therefore reserved for the executive and the legislature.
We could imagine giving substantial foreign affairs power to the legislature and even the judiciary-more so than is done today. The legislature could have the power to set foreign policy. All treaties and international agreements would have to be initiated and ratified by the legislature. Perhaps, the executive could have a veto; perhaps, not. The judiciary would interpret treaties and other sources of international law in the same way that it interprets statutes and the common law. It need not give deference to the executive. The executive's obligation would be to carry out American treaty obligations and other foreign policies prescribed by Congress.
Such an approach is hardly impossible; indeed, it is easy to imagine. This was, in fact, the system that existed during the period of the Articles of Confederation, when the executive power was held by Congress. But it is not the approach that we have now. Congress has acquiesced in the rise of executive primacy in foreign affairs, even going so far as to enact vague statutes that delegate enormous foreign affairs powers to the executive. Courts have been deferential to executive interpretations of international law and frequently unwilling to hear disputes about executive foreign policy actions.
Let us consider some possible reasons for this state of affairs.
137 Some of these reasons have been suggested by judges and other political actors; others are more speculative.
Why shouldn't legislatures determine policy and legislate with respect to foreign affairs more than they have? The best answer is that foreign policy addresses a more varied and complex set of agents and events than domestic policy does. Consider trade policy. A state may want to establish a set of tariffs on foreign imports for various reasons-to raise revenue, to protect industries, to reward friendly countries and to punish unfriendly countries. To do so, it must take into account the friendliness and unfriendliness of foreign countries. A country's friendliness, however, is difficult to quantify; it requires nuanced judgments about capacities as well as behavior. For example, a government with a population hostile to Americans might secretly provide basing privileges that enable the United States to perform an important military mission. The U.S. government might want to reward this government with favorable tariffs, or it might not, or it might want to lower tariffs with the understanding that they will be raised again unless the foreign government acts in a certain way. Now consider that there are nearly 200 countries, and there are many other aspects of their relationship with the United States-encompassing not only trade, but also military cooperation, development cooperation, law enforcement, and much else.
How could a legislature address these complexities? A modern legislature such as the U.S. Congress has an enormous amount of business. Accordingly, it could not address a particular relationship with foreign countries on an ad hoc basis, as events dictate. In principle, it could pass a statute that in great detail explains that the president must do X if the country does Y, where X could be lowering tariff barriers (a certain amount) and Y could be providing military assistance. But given the fluidity and unpredictability of foreign affairs, and Congress's limited time and resources for evaluating relationships with dozens of countries, such a statute would be hard to imagine. While Congress sets tariff policy by incorporating executive-negotiated trade treaties, it also has delegated 137 In the following, we flesh out longstanding conventional wisdom that predated the rise of foreign affairs legalism. The literature that discusses this issue is enormous; a few standard (generally skeptical) sources are SCHLESINGER, supra; ROSSITER, supra. immense authority to the executive to suspend trade, impose sanctions, and in other ways punish and reward foreign countries that are uncooperative.
In domestic matters, Congress also delegates but not as frequently. Consider tax policy. Congress sets taxes, which apply to hundreds of millions of people. The sheer volume of affected persons means that only very general rules can be used to regulate. It is impossible for the government to have an individual relationship with every person or firm the way it does with foreign countries. As a result, the government cannot adjust its relationships to people on an individual basis. It can do this with foreign countries. But these relationships, which require constant adjustment in light of changing events and the behavior of the party on the other side, involve constant monitoring and a consistent course of action. Congress is institutionally disabled from engaging in such behavior.
Similar points can be made about courts. There are several reasons why courts try to minimize their involvement in foreign affairs. As we have just seen, there is a practical problem: the absence of congressional involvement. Because Congress passes so few foreign affairs statutes, or passes statutes that simply delegate to the president without clear standards, judges have little statutory law to enforce. Accordingly, if courts are to constrain the executive, they will have to rely on constitutional norms. However, the written constitutional rules touching on foreign affairs are extremely vague, consisting only of the vesting clause, the commander-in-chief clause, the ambassadors clause, a handful of congressional powers (to declare war, to define the law of nations), and the treaty clause.
To constrain the executive, the courts would have to apply subsidiary rules and doctrines that flesh out the vague written standards in the constitution. The courts have done that for the president's domestic powers. Why haven't they done the same for his foreign affairs powers? Imagine, for example, that the bill of rights were applied to foreign policy to the same extent that they are applied to domestic policy. The answer seems to be that judges are even less informed about foreign affairs than legislators are, and even less able to inform themselves. A legislature can at least create a committee that specializes in foreign affairs and takes a leadership role. Courts have no similar ability to divide labor internally and thereby enable specialization.
Courts are also very slow and highly decentralized. An important foreign policy issue arrives on the judiciary's doorstep in the context of a specific legal dispute that might have only a glancing relationship with the issue. Consider Mingtai v. UPS, a runof-the-mill contract dispute between two private firms over liability for a lost package that turned on the explosive issue of whether Taiwan is part of China for purposes of the Warsaw Convention.
138 Supposing a judge is even capable of answering this question, one must doubt whether it makes sense to wait for a contract dispute to arise before addressing an issue at the heart of the relationship between the United States and the largest nation in the world. The district court judge may get the answer right or wrong, with appeals up the chain. In the meantime, other district and appellate court judges may disagree. The upshot would be a muddy and potentially destabilizing message produced by a group of non-experts over many years.
We have largely discussed institutional capacity so far but another dimension of the question concerns incentives. One might argue that judges should be given a more prominent foreign affairs role because they are impartial. Katyal and Jinks argue that judges have longer time horizons than the executive because judges serve for life, whereas the executive has a four-year or, at best, an eight-year time horizon. 139 For this reason, judges are more likely than the executive to take foreign policy positions that are in the long-term interest of the United States.
Impartiality is just the flip side of accountability. Executives (and legislators) face elections so that their incentives will be aligned with the public interest. A number of factors ensure that their time horizons are not too short. First, the executive belongs to a party that has an infinitely long time horizon, and which can exercise at least some control over the president's behavior. Second, executives care about their legacy. Third, the executive faces numerous external constraints that limit its ability to promote shortterm outcomes. For example, the bond market reacts negatively to policies that move resources from the future to the present, making it difficult for the government to borrow in the short-term and creating political pressure from bondholders. Fourth, and related, the public cares about the long term as well as the short term. They can thus punish myopic behavior at the polls even though polls are held only at four-year intervals.
For the judiciary, the main problem is accountability. Since federal judges are not elected, they have very weak incentives to act in the interest of the public. Thus, there is always a danger-one that is well-documented 140 -that judges will be partial rather than impartial, that they will allow themselves to be influenced by their ideological preferences. Meanwhile, because the public has no ability to discipline judges who make bad foreign policy choices, judges have little incentive to engage in the kind of pragmatic balancing that is the essence of foreign affairs. This problem is clear in ATS cases. The executive understands that it needs to cooperate with dictatorships in a range of matters and cannot always punish them for committing human rights abuses (even when the executive generally supports international human rights law). Judges, by contrast, are focused on the violations of international human rights law in the cases before them and are less likely to appreciate the executive's broader, strategic concerns about the foreign policy hazards of provoking foreign countries.
This problem is exacerbated by the fact that judges are typically not cosmopolitan figures. The executive, whatever the personal characteristics of any occupant, is forced to pay attention to international relations because of its responsibility for national security. In the course of dealing with foreign countries, the executive is compelled to consider their values and interests. In the United States, presidents often have significant foreign policy experience; even when they do not, they participate in foreign policy debates and consult with experienced foreign policy advisors. In foreign countries, presidents and prime ministers often serve as foreign ministers before taking office. Judges, by contrast, are intensely local figures. In the United States, judges typically are former prosecutors or law firm partners who have had little contact with foreign issues, aside from the occasional multinational corporation that is a client or defendant, and almost no contact with complex foreign affairs questions. In many foreign countries, judges rise through a civil service bureaucracy, facing run-of-the-mill cases involving commercial matters and crime, and very few cases involving foreign affairs. Given these widely understood facts about the judiciary, the office is unlikely to attract people with a great deal of interest in, and experience with, foreign affairs.
To sum up, the case for giving the judiciary a greater role in foreign affairs has not been made. The judicial office has evolved over the years to handle domestic disputes, not foreign policy disputes, and reorienting it to address foreign affairs would require radical surgery. Judges lack the temperament and ability for addressing foreign affairs, and their impartiality, such as it is, comes at a price: they are not accountable to the public and have little feel for international politics and the public interest. The executive, by contrast, is the primary foreign affairs office because it is best suited for foreign affairs issues. What is claimed to be its major disadvantage-that the executive has a short-term perspective driven by elections-is in fact one of its chief merits, namely, that it is accountable to the public.
C. What Does It Mean to Promote International Law?
We have argued that history shows that the executive has been the primary motor for promoting international law, while the judiciary has more frequently served as break or (in most cases) a passenger. This record is consistent with the incentives and capacities built into these offices. The executive takes an interest in international law because it has the responsibility for national security; the judiciary does not. And the executive's office is supplied with the tools it needs for addressing foreign affairs; the judiciary lacks those tools.
We have generally assumed that "promoting international law" is a good thing. We take this premise from the foreign affairs legalists. But there are some important ambiguities about this premise, which we will address now.
"Promoting international law" has a traditional meaning that has in recent years come under pressure. Under the traditional view, international law is based on the consent of states. Promoting international law, then, means obtaining the consent of states to new international treaties and institutions, and encouraging states to keep their obligations. An executive might promote international law by consenting, on behalf of its state, to existing multinational treaties; negotiating new treaties; expressing agreement with norms of customary international law; and ensuring that its state complies with its international legal obligations.
In this positivist conception, international law need not always be "good" in the sense of promoting global values. The Nazi-Soviet Pact, which carved up Poland, was a piece of international law and clearly not good. Thus, we should be aware that when we say that the executive is in the best position to promote international law, we mean that the executive can promote international law for ill as well as for good. The precise way to put this point is that the executive has better incentives and capacities for using international law to promote the national interest than the judiciary does. The national interest will not always coincide with the global interest. Nonetheless, if we take the perspective of national interest, then foreign affairs legalism has little to recommend it.
The best case for foreign affairs legalism rests on a different conception of international law. On this view, international law consists of a web of norms that extend beyond ordinary treaty and customary international law, and include jus cogens rules that reflect fundamental values in the international order. 141 Typical examples of jus cogens norms include prohibitions on aggression, torture, and genocide. In the hands of some scholars, general human rights norms have become part of a kind of "world constitution." 142 The key idea here is that these norms do not depend on state consent. 141 A peremptory or jus cogens norm "is a norm accepted and recognized by the international community of states as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of the same character." Siderman de Blake v. Rep. of Arg., 965 F.2d 699, 714 (9th Cir. 1992) (internal quotation omitted). 142 See DUNHOFF & TRACHTMAN, supra note 57.
States cannot withdraw their consent from them; any effort to do so is simply a manifestation of an intention to engage in illegal behavior.
Foreign affairs legalism draws its spirit from this conception of international law. The executive shoulders the national interest, which may reflect a selfish or short-sighted preference for behavior that aggrandizes the nation but hurts people in other countries. No national institution can check this behavior except courts because of their independence-their lack of accountability to the people. By enforcing and hence preserving jus cogens and related norms, and by developing them, courts promote international law, rightly understood, in the teeth of executive interests.
One is more likely to find this kind of argument in a European international law journal than an American one, but it provides the best case for foreign affairs legalism. Nonetheless, it is seriously flawed.
The idea that jus cogens and other fundamental norms underlie international law and exist in the absence of state consent is highly controversial, to say the least. 143 It is a throwback to natural law thinking that was repudiated more than a century ago. Natural law ideas were repudiated because in practice states could not agree what they were, and so they could not provide grounds for resolving international disputes. Positivism took over because states could at least refer to the sources of law they had consented to, which could be made as precise as they chose. Further, because states-so far-have expressed their consent to the substance of these norms-against torture, for example-the idea that jus cogens norms somehow transcend state consent has never been tested. It remains in the realm of speculation.
Finally, no one has explained why courts would, and how they could, enforce international legal norms against the interest of their own nations, as perceived by the executive. Judges have no particular incentive to defy their own national governments for the sake of ambiguous international ideals. And if judges did, it is not clear how they could constrain their governments, most of which demand, and receive, freedom of action in foreign affairs.
D. An Alternative View
We are now prepared to state the case for executive primacy in foreign affairs law. Executive primacy holds that courts should, as much as possible, solicit the executive's views on disputes involving foreign affairs and defer to these views except under unusual circumstances. In cases of statutory and treaty interpretation (including the question of whether at treaty is self-executing or creates judicially enforceable rights), the judiciary should defer to the executive's views as much as possible. In cases of federal common law development, the judiciary should give the executive the power to opt out of judge-made doctrines (as in the Paquete Habana). When the executive declines to give its views, the judiciary should not necessarily understand its task to be that of promoting international law. It may be proper to interpret statutes so as to avoid violating international law, but only to the extent the alleged international law norm has been endorsed by the executive (in a treaty, by endorsing a particular CIL norm or in other ways).
Similar points apply to constitutional interpretation. It may be proper for judges to take account of foreign and international law when interpreting American constitutional law because these sources of international law provide a fund of knowledge. 144 But courts
should not do this in order to promote international law. That is a task for the executive.
The case for executive primacy rests on the constitutional division of labor between the executive and the judiciary. The U.S. Constitution, as interpreted over the years, has given different incentives and capacities to the holders of these offices. Executives are held responsible for national security and the national interest in general. The judiciary is not. Executives who seek to do well thus have strong incentives to advance international law in a way that promotes the national interest. Because Congress has refused to assert itself in foreign affairs thus far, the judiciary must either defer to executive-made foreign policy or invent its own. Because the judiciary has no foreign affairs expertise and, given its decentralization and traditional inward focus, no means for developing such an expertise, it should defer to the executive.
Our case for executive primacy rejects an enhanced role of the judiciary in foreign affairs. If the promotion of international law and an international legal system is in the national interest, the executive-not the judiciary-is the branch best placed to achieve this goal. The political question doctrine, 145 the act of state doctrine, 146 international comity doctrines 147 and deference to the executive's treaty interpretations, 148 for example, have properly barred the judiciary from making foreign affairs determinations for which it is poorly suited. Increased deference to the executive would ensure that the most accountable branch continues to exercise primary foreign affairs decisionmaking authority.
Conclusion
Foreign affairs legalism awaits an advocate who not only asserts the value of legalizing foreign relations, but also roots this assertion in a plausible account of judicial motivation and institutional competence. Until such a theory is advanced, the tradition of judicial deference to the executive in matters of foreign affairs deserves continued support.
